


















‘Criminalisation’	has	attracted	considerable	scholarly	attention	 in	 recent	years,	much	of	 it	
concerned	with	 identifying	the	normative	 limits	of	criminal	 law‐making.	Starting	 from	the	
position	that	effective	theorisation	of	the	legitimate	uses	of	criminalisation	as	a	public	policy	
tool	requires	a	robust	empirical	 foundation,	 this	article	 introduces	a	novel	conceptual	and	
methodological	approach,	focused	on	recognising	a	variety	of	modalities	of	criminalisation.	
The	 first	 part	 of	 this	 article	 introduces	 and	 explains	 the	 modalities	 approach	 we	 have	
developed.	 The	 second	 part	 seeks	 to	 demonstrate	 the	 utility	 of	 a	modalities	 approach	 by	
presenting	and	discussing	the	findings	of	a	pilot	study	of	more	than	100	criminal	law	statutes	
enacted	 in	 three	 Australian	 jurisdictions	 (New	 South	 Wales,	 Queensland	 and	 Victoria)	
between	 2012	 and	 2016.	 We	 conclude	 that	 a	 modalities	 approach	 can	 support	 nuanced	
examination	of	the	multiple	ways	in	which	adjustments	to	the	parameters	of	criminalisation	
are	effected.	We	draw	attention	to	the	complexity	of	the	phenomenon	of	criminalisation,	and	
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engagement	with	 issues	 of	 criminalization	 over	 time’	 (Loughnan	 2014:	 690),	 the	 tendency	 in	
research	and	activism	has	been	to	interrogate	discrete	instances	or	‘sites’	of	criminalisation	and	






Importantly,	a	defining	 feature	of	 the	emerging	scholarship	 is	a	conviction	 that	 theorising	 the	
conditions	under	which	the	creation	of	a	criminal	offence	is	a	sound	public	policy	choice	should	
avoid	the	abstraction	of	criminal	law	theory	in	the	legal‐philosophical	tradition	(for	example,	Duff	
et	 al.	 2010,	 2011,	 2013,	 2014),	 and	 respect	 and	 build	 on	 this	 country’s	 rich	 history	 of	












large‐scale	historicised	and	empirical	 criminalisation	scholarship	of	 the	 sort	we	advocate:	 the	






criminalisation.	Rather,	 it	 is	 simply	one	of	 the	ways	 in	which	 the	reach	of	 the	criminal	 justice	
system	 is	 extended.	 The	 tendencies	 to	 approach	 the	 phenomenon	 of	 criminalisation	 in	 a	
monolithic	way	and	to	make	generalised	claims	about	over‐criminalisation	do	little,	in	our	view,	























in	which	we	are	 involved,	 it	 is	our	hope	that	 the	concept	of	 criminalisation	modalities	will	be	





A	 threshold	question	we	have	had	 to	confront	 is	what	counts	as	criminalisation?	 In	a	 context	
where	much	of	the	existing	normative	theory	literature	has	been	motivated	by	concerns	about	
over‐criminalisation,	the	tendency	has	been	to	focus	heavily,	if	not	exclusively,	on	the	creation	of	






















laws	and	practices	would	be	to	 ignore	critical	elements	of	 the	ways	in	which	the	criminal	 law	
functions	as	a	regulatory	mechanism	(or	set	of	mechanisms).	Therefore,	we	have	approached	the	









not	universally	 an	always‐expanding	phenomenon:	under‐criminalisation	 is	 just	 as	 significant	
and	 equally	 deserving	 of	 attention.	 We	 wish	 to	 account	 for	 contractions	 in	 the	 reach	 of	 the	





In	 an	 effort	 to	 reflect,	 capture	 and	 elucidate	 these	 complexities,	 and	 move	 beyond	 a	 simple	
over/under	dichotomy,	we	identify	a	range	of	modalities	of	criminalisation,	to	better	capture	the	
variety	 of	 methods	 and	 procedures	 by	 which	 the	 state’s	 coercive	 and	 punitive	 authority	 is	
calibrated	 in	 the	 name	 of	 crime	 prevention.	 The	 process	 of	 identifying	 modalities	 of	
criminalisation	began	with	extensive	discussion	amongst	research	team	members,	drawing	on	
their	 considerable	 collective	 experience	 in	 criminalisation	 research.	 This	 exercise	 produced	 a	
provisional	 typology,	which	was	 ‘tested’	 by	 applying	 it	 to	 a	 selection	 of	 criminal	 law	 statutes	






























Expanding	 criminalisation	 includes	 increased	 punitiveness	 such	 as	 when	 new	 offences	 are	




















 1h:	 civil‐criminal	 hybridity	 (that	 is,	 ‘two‐step’	 criminalisation,	 where	 conditions	 are	
imposed	under	a	civil	order	and	breach	is	a	criminal	offence);	and		




criminalisation	 involves	 hybrid	 civil/criminal	 measures,	 like	 apprehended	 violence	 orders	
(AVOs),	 police	 move‐on	 powers	 or	 public	 place	 banning	 notices	 (or,	 in	 the	 United	 Kingdom,	
controversial	anti‐social	behaviour	orders	(ASBOs)	or	public	space	protection	orders	(PSPOs)).	
The	civil	order	or	police	power	operates	 to	draw	 individuals	 into	 the	orbit	of	 criminal	 justice	
intervention,	but	a	criminal	offence	is	only	charged	by	way	of	a	two‐step	procedure	if	and	when	
the	 order	 is	 violated.	 A	 question	may	 be	 raised	 as	 to	whether	 legislation	 that	 supports	 such	
arrangements	is	properly	regarded	as	expanding	criminalisation.	It	might	be	considered	to	have	
a	contracting	effect,	given	that	a	criminal	offence	(and	punishment)	is	used	as	a	back‐up	rather	





conduct	would,	 in	 practice,	 typically	 escape	 criminal	 sanction	despite	 its	 criminal	 nature	 (for	













of	 criminal	 law	but	 also	 its	misuse	 insofar	 as	 core	doctrines	of	 subjective	 fault	 are	 abrogated	





Our	 view	 is	 that	 a	 discrete	 sub‐modality	 is	warranted	 because,	 in	most	 cases	 (but	 not	 all:	 cf.	
routine	motoring	offences),	compliance	regimes	have	at	least	two	distinctive	features:	first,	the	
law	 is	 administered	 by	 an	 agency	 (government	 bureaucracy,	 statutory	 inspectorate)	 whose	
primary	function	is	not	criminal	law	enforcement;	and,	second,	the	actual	imposition	of	criminal	
sanctions	 is	 treated	 as	 a	measure	 of	 last	 resort	 that	 sits	 in	 the	 background	 supporting	 other	







argued	 that	 regulatory/compliance	 regimes	 frequently	 serve	 to	 mask	 or	 diminish	 the	 moral	
blameworthiness	of	conduct	(for	example,	moral	indifference	to	exposing	others	to	grave	risks	of	
harm)	 that	 is	 incidental	 to	 a	 commercial	 activity,	 conduct	 which	 ought	 to	 be	 stigmatised	 as	
seriously	 criminal	 (Hogg	2013).	What	 seems	 clear,	 however,	 is	 that,	 like	 the	hybrid	modality,	
statutory	 compliance	 regimes	 are	 designed	 to	 bring	 conduct	 that	 would	 otherwise	 generally	
elude	criminalisation,	within	 the	 scope	of	 the	 (regulatory)	 criminal	 law,	however	deserving	 it	




The	 contracting	 criminalisation	 category	 is	 also	 in	 common	 usage	 among	 criminalisation	













The	 sub‐modality	 of	 depenalisation	 requires	 specific	 comment.	 This	 encompasses	 a	 range	 of	
measures	including	the	downward	classification	of	offences	from	indictable	to	indictable	triable	
summarily.	Effected	 to	 facilitate	 the	more	efficient	administration	of	 justice	by	allowing	more	
serious	matters	 to	be	disposed	of	 in	 summary	courts,	 there	 is	a	concomitant	 limitation	of	 the	
sentences	that	can	be	 imposed	by	those	courts	so	that,	 for	example,	 the	maximum	penalty	 for	
larceny	in	NSW	is	reduced	from	five	years	(as	per	the	Crimes	Act	1900	(NSW),	s	117)	to	two	years	
(the	maximum	penalty	that	can	be	imposed	by	a	Magistrate	in	the	NSW	Local	Court).	There	is	also	
















changes	 can	 and	 often	 do	 simultaneously	 expand	 the	 reach	 of	 the	 criminal	 law	 should	 be	
























‘spring	 cleaning’	 or	 omnibus	 Acts	 that	 aim	 to	 remove	 ambiguity,	 simplify	 language,	 reduce	
complexity	 or	 make	 consequential	 amendments.	 Some	 amendments	 that	 are	 introduced	 to	
achieve	 efficiencies	 in	 the	 criminal	 justice	 system	 may	 also	 be	 appropriately	 located	 in	 the	
rationalisation	modality,	although	changes	motivated	by	cost	reduction	may	not	be	neutral	if	they	
involve	 procedural	 changes	 that	 weaken	 due	 process	 protections	 or	 otherwise	 increase	 the	
likelihood	of	conviction.	Legislation	that	involves	the	codification	and/or	updating	of	an	area	of	
law	 (for	 example,	 Bail	 Act	 2013	 (NSW))	 can	 also	 be	 categorised	 as	 rationalisation,	 as	 can	



















































and	be	a	product	of	 cross‐jurisdictional	 ‘borrowing’	 (McNamara	2017;	McNamara	and	Quilter	
2016;	Quilter	2015).	
	





typology.	 The	 coding	 process	 involved	 reading	 relevant	 sections	 of	 statutes,	 as	 well	 as	
explanatory	memoranda	and	second	reading	speeches,	 in	order	to	 identify	 the	criminalisation	
modalities	 and	 sub‐modalities	 deployed.	 Coders	 recorded	 the	 modalities	 and	 sub‐modalities	
reflected	in	each	statute	(for	example,	assigning	the	legislation	a	‘1a’	(offence	creation),	or	a	‘3’	
(rationalisation),	or	a	‘1a/1c/1e’	(offence	creation,	penal	intensification,	expanding	enforcement	





Act	 or	 provision	 or	 the	 precise	 scope	 of	 the	 modality	 or	 sub‐modality,	 this	 was	 resolved	 in	












































2012	 19	 1 4 0	
2013	 14	 0 6 3	
2014	 18	 2 4 2	
2015	 4	 0 0 0	
2016	 7	 0 2 2	
Total	 62	 3 16 7	
Victoria:	 	 	
2012	 18	 2 5 2	
2013	 17	 3 3 1	
2014	 15	 2 3 5	
2015	 9	 1 1 0	
2016	 24	 2 1 3	
Total	 83	 10 13 11	
Queensland:	 	 	
2012	 11	 0 0 1	
2013	 26	 0 0 1	
2014	 14	 2 0 0	
2015	 2	 0 0 1	
2016	 11	 5 0 0	
Total	 64	 7 0 3	
	 	 	



















A	 large	majority	 (85%)	 of	 the	 criminal	 law	 statutes	 passed	 in	NSW,	Victoria	 and	Queensland	











maximum)’.	 Another	 illustration	 is	 provided	 by	 the	 Crimes	 Legislation	Amendment	 (Child	 Sex	
Offences)	 Act	 2015	 (NSW)	 which	 introduced	 a	 new	 version	 of	 an	 existing	 offence—sexual	
intercourse	with	a	child	under	10	years	of	age—and	 introduced	a	 ‘term	of	natural	 life’	 as	 the	
maximum	penalty.	In	other	instances,	a	new	offence	was	created	as	part	of	a	multi‐faceted	regime	













Violence	Protection	Act	2012	 (Qld)	 referred	 to	 above	 expanded	 several	 powers	 for	police	 and	
magistrates,	 including	 increased	 powers	 for	 police	 to	 direct	 alleged	 perpetrators	 of	 family	
violence	 to	 stay	 in	 or	 away	 from	 a	 particular	 place	 and	 increased	 powers	 to	 take	 alleged	
perpetrators	into	custody.	In	NSW,	the	Crime	Legislation	Amendment	(Organised	Crime	and	Public	
Safety)	Act	2016	(NSW)	amended	the	Law	Enforcement	(Police	Powers	and	Responsibilities)	Act	
2002	 (NSW)	 to	 empower	 a	 senior	 police	 officer	 to	 impose	 a	 ‘public	 safety	 order’	 banning	 an	
individual	from	attending	a	specified	event	or	being	present	in	a	specified	location	for	up	to	72	
hours,	where	 that	person’s	presence	 is	 considered	a	 ‘serious	 risk	 to	public	safety	or	security’.	







were	a	prominent	 feature	of	 criminal	 law‐making	 in	 the	period	under	review.	All	 three	states	







(Unlawful	 Associations)	 Act	 2015	 (Vic);	 Criminal	 Law	 (Criminal	 Organisations	 Disruption)	
Amendment	 Act	 2013	 (Qld);	 Criminal	 Law	 (Criminal	 Organisations	 Disruption)	 and	 Other	





cross‐jurisdictional	 ‘borrowing’	 is	 a	 significant	 feature	 on	 this	 topic.	 It	 influences	 why	 a	
jurisdiction	might	be	 alerted	 to	 the	 option	of	 a	 new	mode	of	 criminalisation,	 as	well	 as	what	
legislative	 architecture	 is	 most	 likely	 to	 survive	 constitutional	 scrutiny	 (Appleby	 2015;	
McNamara	2017).	
	
Only	 14	 per	 cent	 of	 the	 statutes	 passed	 in	 the	 review	 period	 narrowed	 the	 parameters	 of	
criminalisation,	in	any	respect	(see	Table	4).	Only	two	statutes	effected	formal	decriminalisation	
of	 conduct	 that	 had	 previously	 been	 a	 crime.7	 Both	 instances	 were	 in	 Victoria.	 The	 Crimes	





be	approached	with	caution.	 In	some	cases,	 the	same	statute	 that	narrowed	criminalisation	in	
some	respect	also	expanded	criminalisation	in	others.	For	example,	the	Bail	Amendment	Act	2016	
(Vic)	had	the	narrowing	effect	just	mentioned	but	also	increased	the	penalty	for	the	offence	of	
failing	 to	 answer	bail	 from	12	months	 to	 two	years.	 In	 other	 instances,	 a	 statute’s	narrowing	
characterisation	 needs	 to	 be	 contextualised.	 For	 example,	 the	 Serious	 and	 Organised	 Crimes	
Legislation	 Amendment	 Act	 2016	 (Qld),	 introduced	 by	 the	 Annastacia	 Palaszczuk	 Labor	
Government,	 ‘qualifies’	 as	 a	 statute	 that	 effects	 a	 narrowing	 of	 decriminalisation	 in	 various	
respects,	but	only	 in	 relative	 terms:	 it	 rolled	backed	some	of	 the	more	excessive	and	punitive	





across	 the	 three	 jurisdictions.	 We	 recorded	 a	 similar	 number	 of	 instances	 in	 NSW	 (16)	 and	
Victoria	 (13)	 but,	 surprisingly,	 none	 in	 Queensland.	 The	 29	 instances	 of	 the	 ‘rationalisation’	
modality	covered	an	eclectic	range	of	statutory	provisions	and,	while	there	were	some	similarities	
between	NSW	and	Victoria,	there	were	also	differences.	In	NSW	(but	not	in	Victoria)	a	number	of	
the	 statutes	 that	 attracted	 a	 rationalisation	 categorisation	 were	 ‘omnibus’	 bills	 that	 made	
relatively	minor	amendments	to	a	number	of	criminal	law	and	justice	administration	statutes.	For	
example,	 the	 Justice	 Portfolio	 Legislation	 (Miscellaneous	 Amendments)	 Act	 2016	 (NSW)	 made	
amendments	to	a	large	and	diverse	number	of	statutes,	including	the	Bail	Act	2013	(NSW),	the	
Children	(Criminal	Proceedings)	Act	1987	(NSW),	the	Crimes	(Domestic	and	Personal	Violence)	Act	




…	part	of	 the	Government's	 regular	 legislative	 review	and	monitoring	program.	
The	 bill	 makes	 miscellaneous	 amendments	 to	 legislation	 to	 clarify	 criminal	
procedure	 and	 improve	 the	 efficiency	 and	 operation	 of	 legislation	 affecting	 the	
courts	and	other	justice	cluster	agencies.	All	of	the	proposals	in	this	bill	have	been	
widely	consulted	on.	Many	proposals	originated	with	stakeholders	who	have	‘on	















One	 such	 change—amendment	 of	 the	 Parole	 Orders	 (Transfer)	 Act	 1983	 (Vic)—illustrated	
another	type	of	rationalisation	legislation	that	occurs	in	Australia’s	federal	system.	The	aim	was	
to	ensure	 that	Victoria	had	 the	necessary	 laws	 in	place	 to	participate	 in	a	national	 system	 for	
transferring	 responsibility	 for	 supervising	 parole	 orders.	 A	 similar	 motivation	 underpins	





a	 particular	 statute	 or	 statutory	 provision.	 For	 example,	 the	 Law	 Enforcement	 (Powers	 and	




findings	 and	 recommendations	 from	 a	 number	 of	 inquiries,	 including	 by	 the	 Victorian	 Law	
Reform	Commission,	the	Victorian	Parliament’s	Family	and	Community	Development	Committee	
and	the	Royal	Commission	into	Institutional	Responses	to	Child	Sexual	Abuse—made	multiple	







(Vic);	 Road	 Transport	 Legislation	 Amendment	 (Offender	 Nomination)	 Act	 2012	 (NSW);	 Road	
Transport	(Licence)	Act	2013	(NSW)).	It	is	unsurprising	that,	in	relation	to	driving	and	road	safety	






could	 be	 located	 within	 a	 broader	 strategy	 of	 easing	 the	 burden	 imposed	 on	 victims	 giving	




Amendment	 (Family	Member	 Victim	 Impact	 Statement)	 Act	 2014	 (NSW),	 which	 amended	 the	
















concept	 we	 are	 introducing	 in	 this	 article	 is	 not	 primarily	 a	 quantitative	 tool	 but,	 rather,	 a	
conceptual	and	methodological	tool	for	facilitating	rich	qualitative	analysis	for	understanding	the	
phenomenon	of	 criminalisation.	Consistent	with	 this	 approach,	 the	 final	 section	of	 this	 article	
presents	a	case	study	of	laws	passed	by	NSW,	Victoria	and	Queensland	during	the	period	2012‐










to	bail,	 parole	 and	SSOs,	 accounted	 for	 a	 remarkable	31	per	 cent	 of	 the	 criminal	 law	 statutes	
enacted	in	NSW,	Victoria	and	Queensland	during	the	five‐year	review	period.10	
	
Legislative	 changes	 relating	 to	 these	 sites	 shed	 particular	 light	 on	 the	 workings	 of	 our	 sub‐










For	 example,	 in	 the	bail	 context,	 a	number	of	 statutes	 in	 the	 study	period	make	 it	harder	 for	
persons	to	obtain	bail	by	adding	 ‘presumptions	against’	bail	(for	example,	Serious	Sex	Offender	







Safety)	Act	2016	 (Vic)).	 In	relation	to	parole,	 statutes	exclude	parole	 for	particular	 individuals	
(Corrections	 Amendment	 (Parole)	 Act	 2014	 (Vic)),12	 categories	 of	 offenders	 (for	 example,	
convicted	of	murdering	a	police	officer:	Justice	Legislation	Amendment	(Parole	Reform	and	Other	
Matters)	Act	2016	 (Vic))	 or	 unless	 certain	 conditions	 are	met.13	 Legislation	 also	 provides	 for	
greater	 surveillance	 and	 supervision	 of	 parolees	 (for	 example,	 the	 Corrections	 Legislation	
Amendment	Act	2016	(Vic),	which	empowers	community	corrections	officers	to	search	parolees	







While	 these	 examples	 are	 all	 quite	 different	 in	 legislative	 expression	 and	 in	 relation	 to	 the	
‘subjects’	 they	potentially	 impact,	 they	nevertheless	all	operate	 through	a	particular	 logic:	 the	
apparent	need	for	increased	supervision	of	a	person	either	pre‐	or	post‐conviction,	with	the	effect	
that	 the	parameters	 of	 criminalisation	 are	 significantly	 extended.	Underpinning	 this	 logic	 is	 a	
determination	that	the	‘traditional’	parameters	of	criminalisation—including	the	principle	that	









without	 reasonable	 excuse	 (maximum	 penalty	 of	 five	 years).	 However,	 this	 is	 not	 ‘two‐step’	
criminalisation	where	the	making	of	the	civil	order	provides	the	pathway	to	criminalisation.	With	
the	 1f	 modality,	 the	 person	 is	 already	 under	 the	 supervision	 of	 the	 criminal	 justice	 system,	
whether	 as	 a	 person	 charged	with	 an	 offence	 or	 one	 serving	 a	 sentence	 or	 even,	 as	with	 the	
example	 here,	 as	 a	 category	 of	 offenders	 (serious	 sex	 offenders)	 whose	 sentence	 has	 been	
completed.		
	
As	 the	above	comparison	suggests,	 sub‐modality	1f	 is	also	often	closely	related	 to	1a	 (offence	
creation).	This	is	because	a	statute	that	intensifies	pre‐	or	post‐correction	supervisory	powers	is	
typically	 backed‐up	by	 the	 creation	 of	 a	new	 criminal	 offence	 for	breach.	 The	new	offence	 is,	
however,	 secondary	 to	 the	 pre‐	 or	 post‐supervisory	 power	 that	 expands	 criminalisation	
according	to	the	1f	sub‐modality.	This	points	to	a	further	strength	of	the	modality	approach:	it	
highlights	 the	 complexity	 of	 the	 criminalisation	 process	 and	 the	 inter‐relationships	 between	
different	 forms	of	 criminalisation.	 It	also	underlines	 the	 inflationary	 tendencies	 that	 are	often	
involved:	criminalisation	in	one	form	begets	yet	further	criminalisation	in	another	as	legislation	














risk	weakens	 the	hold	 that	 traditional	 limiting	principles	 (like	 the	presumption	 of	 innocence,	
proportionality,	 individualisation	 and	 sentence	 finality)	 exert	 over	 criminal	 law	 making	 and	












review	(Callinan	2013)	and	directly	 to	a	suite	of	 legislative	changes	to	parole	 laws	 in	Victoria	
(Corrections	Amendment	(Parole	Reform)	Act	2013	(Vic);	Corrections	Amendment	(Further	Parole	
Reform)	Act	2014	(Vic)).17	Following	such	tragedies,	the	need	for	ever	greater	and	more	refined	
supervisory	 powers	 and	 controls	 to	 prevent	 their	 repetition	 seems	 ‘self‐explanatory’,	 fuelling	
reliance	on	sub‐modality	1f	to	‘address’	such	risks.	Wisdom	after	the	event	and	the	promise	of	
future	vigilance,	however,	ignores	the	fallibility	of	all	efforts	to	predict	future	criminal	behaviour.	



















Thirdly,	 at	 its	 heart,	 the	 1f	 sub‐modality	 frequently	 operates	 to	 detract	 from	 fundamental	
principles	of	criminal	justice	such	as	the	‘presumption	of	innocence’—for	example,	in	relation	to	
bail	 (Myers	2017;	Shrestha	2015)—and	the	principle	of	 ‘sentence	 finality’—most	obviously	 in	
relation	 to	 SSO	 regimes	 but	 also	 in	 relation	 to	 parole.19	 Such	novel	 departures	 are	 said	 to	 be	











the	 normalisation	 of	 exceptional	 measures	 reduces	 the	 threshold	 for	 extending	 the	 reach	 of	
criminalisation.	Examples	in	the	study	period	of	bail	laws	that	introduce	presumptions	against	
















criminalisation	with	 further	 expansion	 effected	 by	way	of	 the	 creation	 of	 a	 new	offence	 (1a).	
However,	other	modalities	of	criminalisation	are	also	evident	in	this	group	of	statutes.	The	most	




1. the	 Child	 Protection	 Legislation	 Amendment	 (Offender	 Registration	 and	 Prohibition	
Orders)	Act	2013	(NSW)	which,	in	addition	to	expanding	the	conduct	which	can	be	the	









powers	 of	 community	 corrections	 officers	 supervising	 prisoners	 on	 parole	 by	
allowing	officers	to:	direct	prisoners	on	parole	to	do	or	not	do	specified	things	based	
on	 safety	 grounds	 (and	 use	 reasonable	 force	 to	 compel	 the	 prisoner	 to	 obey	 the	






useful	 tool	 for	 analysing	 laws	 that	 alter	 the	 parameters	 of	 criminalisation,	 the	 tasks	 of	
characterising	 and	 classifying	 legislative	 changes	 cannot	 be	 conducted	 in	 a	 mechanical	 or	
essentialist	 way.	 It	 is	 often	 the	 case	 that	 legislation	 contains	 multiple	 and	 inter‐related	





expand	 criminalisation.	 However,	 there	 were	 some	 instances	 where	 legislation	 narrowed	
criminalisation:	four	on	bail;	two	on	parole;	but,	notably,	none	for	SSO	regimes.	Drilling	down	on	

















[2012]	NSWSC	 48.	 The	Act	 provided	 a	 legislative	 basis	 for	 bail	 enforcement	 conditions	 to	 be	
imposed	by	a	court,	and	empowered	police	officers	to	give	certain	directions	for	monitoring	and	
enforcing	 compliance	 with	 bail	 conditions.	 Therefore,	 while	 the	 legislation	 attracts	 a	 2a	
characterisation	because,	 arguably,	 it	 enhances	procedural	 safeguards	 (by	requiring	 that	 such	
conditions	 are	 ‘imposed	 only	 if	 the	 court	 considers	 it	 reasonable	 and	 necessary	 in	 the	
circumstances’	having	regard	 to	certain	criteria),	 the	net	effect	of	 the	 legislative	change	 is	 the	
expansion	of	criminalisation	by	expanding	state	agency	powers	(1e).		
	
Finally,	 returning	 to	 a	 point	 made	 in	 the	 general	 discussion	 of	 results	 above,	 the	 two	 other	
instances	of	narrowing	criminalisation	we	identified	in	this	case	study	need	to	be	viewed	within	
the	‘unique’	political	context	of	the	Queensland	Labor	Government’s	attempt	to	roll	back	some	of	
the	 more	 egregious	 aspects	 of	 the	 previous	 LNP	 Government’s	 hastily	 passed	 and	 excessive	
legislation	directed	at	criminal	bikie	gangs,	including	the	infamous	‘VLAD	Act’	(the	Vicious	Lawless	









certain	offences	where	 they	were	 intoxicated	at	 the	 time	of	alleged	commission	(Quilter	et	al.	
2016),	 to	being	discretionary	 for	 any	offence	 to	which	 the	Bail	Act	1980	 (Qld)	 applies.	 It	 also	




all	 surprising	 in	 light	 of	 the	 dynamics	 of	 criminalisation	 law‐making	 described	 above.	 Laws	
hastily	enacted	 following	a	 terrible	crime	and	which	are	often	designed	 to	solve	a	 short‐term	
political	problem	as	much	as	an	enduring	legal	one	are	prone	to	leave	in	their	wake	technical	and	
drafting	 ‘loose	 ends’	 that	 require	 subsequent	 tidying	 up.	 This	 is	 one	 form	 of	 rationalisation	
common	in	the	sites	considered	in	this	case	study.21	Another	is	where	the	cumulative	effect	of	ad	









modality	 1f	 was	 occasioned	 by	 a	 particularly	 egregious	 crime	 that	 generated	 outpourings	 of	
public	 sympathy	 for	 the	 victims	 and	 their	 families.	 Urgent	 legislative	 change	 in	 such	
circumstances	is	frequently	represented	as	being	undertaken	on	behalf	of	a	named	victim,	almost	
as	 a	 commemoration	 of	 the	 tragedy.	 Nevertheless,	 the	 ‘victims’	modality	 in	 the	way	we	 have	
conceived	it	(that	is,	to	describe	legislation	which	is	designed	to	improve	victims’	experiences	of	
the	 criminal	 justice	 system)	was	 rarely—indeed	 only	 twice—at	 play	 in	 our	 case	 study.	 Both	
instances	 related	 to	 the	 law	 of	 parole	 and	 aimed	 to:	 ensure	 victims	 receive	 notice	 of	 parole	
applications	 (Corrections	Amendment	 (Parole	Reform)	Act	2013	 (Vic));	 and	 require	 the	 Parole	
Board	to	have	regard	to	any	submissions	from	victims	when	determining	whether	to	grant	parole	






expanded	criminalisation,	 in	 terms	of	 the	 intensification	of	supervision	or	a	harsher	approach	
towards	 offenders,	 rather	 than	 such	 laws	 providing	 genuine	 safeguards	 for	 victims.	 The	




concrete	 needs	 and	 the	 legitimate	 access	 to	 justice	 expectations	 of	 victims	 and	 enhance	 the	
‘safety’	of	members	of	the	public	on	the	one	hand,	should	not	be	confused	with	changes	that,	on	
the	 other	 hand,	 invoke	 the	 victim	 as	 a	 rhetorical	 cloak	 for	 expanding	 criminalisation	 and	
extracting	political	advantage	from	the	harsher	treatment	of	offenders.	Our	decision	to	limit	the	
victims	 modality	 to	 the	 former,	 and	 characterise	 the	 latter	 as	 expanding	 criminalisation,	 is	
designed	to	draw	attention	to	this	important	difference.	
	









the	 ‘reasons’	 for	 jurisdictional	 differences?	 As	 flagged	 in	 the	 beginning	 of	 this	 article,	 the	
modalities	 approach	 we	 have	 introduced	 has	 been	 developed	 for	 use	 in	 a	 larger	 study	 of	
criminalisation	 in	 Australia.	 An	 important	 objective	 of	 the	 rich	 socio‐legal	 case	 studies	 of	
criminalisation	 that	we	plan	 to	develop	 for	 each	of	our	 chosen	10	sites26	will	be	 to	 chart	and	












our	contention	 that	a	modalities	evaluation	of	 legislative	 law‐making	represents	 the	only	way	
forward.	 Future	 research	 should	 examine	multiple	 points	 in	 the	 ‘life	 cycle’	 of	 criminalisation,	
including	scrutiny	of	pre‐enactment	variables	 such	as	 the	drivers	of,	 and	processes	 leading	 to,	
criminalisation	legislation,	as	well	as	post‐enactment	operations	and	impacts.		
	
Our	 larger	 study	 of	 Australian	 criminalisation	 aims	 to	 contribute	 to	 addressing	 these	 needs	
through	 further	 investigations.	What	 factors	have	 led	 to	 the	 criminalisation	 of	 behaviours	 in	
response	 to	 an	 identified	 problem,	 harm	or	 risk?	How	have	 these	 factors	 changed	over	 time,	
particularly	 in	 periods/instances	 of	 expanding/contracting	 criminalisation?	 What	 normative	









a	contribution	 to	articulating	principles	and	practices	 for	sound	evidence‐based	criminal	 law‐
making.	We	are	equally	committed	to	the	view	that	such	pronouncements	need	a	strong	empirical	
foundation,	 including	 a	 deep	 understanding	 of	 what	 Australia’s	 history	 reveals	 about	 the	












construction	 of	 social	 problems	 and	 instances	 of	 ‘social	 injustice’,	 sociologists	 should	 be	 ‘not	 only	
exposing	 under‐reaction	(apathy,	 denial	 and	 indifference)	 but	 making	 the	 comparisons	 that	 could	
expose	over‐reaction	(exaggeration,	hysteria,	prejudice	and	panic)	 [emphases	 in	original]’.	As	 criminal	
law	and	criminology	researchers,	we	take	a	similar	approach	to	criminalisation.		
3	We	acknowledge	 that	 this	approach	addresses	only	 the	 ‘law	creation’	moment	of	 criminalisation,	 in	a	
context	where	we	are	committed	to	the	view	that	attention	must	also	be	paid	to	the	operation	and	effects	
of	criminal	law‐making	(intended	and	unintended).	Our	more	limited	focus	in	this	article	is	consistent	


















the	 1980s:	 Sentencing	 Amendment	 (Historical	Homosexual	 Convictions	 Expungement)	 Act	 2014	 (Vic);	
Criminal	 Records	 Amendment	 (Historical	 Homosexual	 Offences)	 Act	 2014	 (NSW).	 Queensland	 passed	
equivalent	legislation	in	2017:	Criminal	Law	(Historical	Homosexual	Convictions	Expungement)	Act	2017	
(Qld).	





















11	 For	 example,	 the	 Crimes	 Amendment	 (Carjacking	 and	 Home	 Invasion)	 Act	 2016	 (Vic)	 extended	 the	
Victorian	 ‘show	 cause’	 regime	 to	 persons	 charged	 with	 the	 offences	 of	 aggravated	 carjacking,	 home	
invasion	and	aggravated	harm	invasion.	
12	 This	 legislation	 was	 directed	 at	 one	 individual:	 Julian	 Knight.	 In	 2017	 the	 High	 Court	 upheld	 the	
constitutionality	of	this	legislation:	Knight	v	Victoria	[2017]	HCA	29	(17	August	2017).	
13	 For	 example,	 in	 relation	 to	 cases	where	 the	victim’s	body	has	not	been	 found,	 the	 Justice	Legislation	




In	 relation	 to	 SSO,	 a	 violent	 incident	 in	 2015	 in	 Victoria	 led	 to	 a	 review	 of	 the	Serious	 Sex	Offenders	
(Detention	and	Supervision)	Act	2009	 (Vic)	 by	 his	Honour	 Judge	David	Harper	 (‘The	Harper	Review’)	
which	led	to	amendments,	including	by	the	Serious	Sex	Offenders	(Detention	and	Supervision)	and	Other	






















to	 terrorism	 can	 be	 proved.	 See	 also	 the	Queensland	 Government’s	 response	 to	 the	 case	 of	 Anthony	
O’Keefe,	who,	in	2016,	murdered	81‐year‐old	Elizabeth	Kippin	on	the	day	he	was	paroled.	
18	 For	 example,	 Gregory	Wayne	 Kable	was	 the	 target	 of	 one	 of	 the	 first	modern	 preventive	 detention	
statutes,	the	Community	Protection	Act	1994	(NSW).	That	statute	was	struck	down	as	unconstitutional	
by	 the	High	Court	 of	Australia	 in	Kable	v	Director	 of	 Public	 Prosecutions	 (NSW)	 (1996)	189	CLR	51.	
Ironically,	rather	than	deterring	legislatures	from	enacting	post‐sentence	preventive	detention	regimes,	




































example.	 Although	 Fardon	 has	 not	 committed	 further	 offences	 since	 his	 release,	 his	 treatment	 by	
successive	governments,	 including	legislative	efforts	to	keep	him	in	prison,	appear	to	have	been	more	
calculated	to	exacerbate	his	risk	factors	to	justify	his	continued	detention	than	support	his	transition	to	a	




































































































































































































































































































































































Sentencing	 (Community	 Correction	 Order)	 and	 Other	 Acts	 Amendment	 Act	
2016	
10	Nov	2016


















Criminal	 Law	 (Criminal	 Organisations	 Disruption)	 and	 Other	 Legislation	
Amendment	Act	2013	
21	Nov	2013




Criminal	 Proceeds	 Confiscation	 (Unexplained	 Wealth	 and	 Serious	 Drug	
Offender	Confiscation	Order)	Amendment	Act	2012	
1	May	2013
Police	Powers	and	Responsibilities	(Motor	Vehicle	Impoundment)	and	Other	
Legislation	Amendment	Act	2012	
16	Apr	2013
Vicious	Lawless	Association	Disestablishment	Act	2013 15	Oct	2013
2014	 Criminal	Law	Amendment	Act	2014 5	Aug	2014
Police	Powers	and	Responsibilities	and	Other	Legislation	Amendment	Act	
2013	
11	Feb	2014
Safe	Night	Out	Legislation	Amendment	Act	2014 26	Aug	2014
2015	 Criminal	Law	(Domestic	Violence)	Amendment	Act	2015 15	Oct	2015
Domestic	and	Family	Violence	Protections	and	Another	Act	Amendment	Act	
2015	
3	Dec	2015
2016	 Criminal	Law	(Domestic	Violence)	Amendment	Act	2016 20	Apr	2016
Domestic	and	Family	Violence	Protection	and	Other	Legislation	Amendment	
Act	2016	
11	Oct	2016
Serious	and	Organised	Crimes	Legislation	Amendment	Act	2016 29	Nov	2016
Tacking	Alcohol‐Fueled	Violence	Legislation	Amendment	Act	2016 17	Feb	2016
	
	
